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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

Civil Action Xo. 1151 

Atlantic Greyhound Corporation, a Corporation, Form¬ 
erly Atlantic Greyhound Lines, Inc., Plaintiff , 

vs. 

Hannah E. Keesee, Administratrix of the Estate of John 
L. Keesf.e, Deceased, Defendant. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of 'Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Complaint for Injunction to Prevent Collection 

of Judgment 

Filed December 2S 1938 

In the District Court of the United States for the District 

of Columbia. 

Civil Action Xo. 1151 

Atlantic Greyhound Corporation, a Corporation, Form¬ 
erly Atlantic Greyhound Lines, Inc., irl403 - X. Y. 
Ave X. W. Washington D. C. Plaintiff. 

vs. 

Hannah E. Keesee, Administratrix of the Estate of John 
L. Keesee, Deceased, Apt. 201—1445 X Street, X. W., 
or Disbursement Division, Treasury Dept. Madison 
Place and Pennsylvania Ave., X. \Y., Defendant. 

I. 

The matter in controversy exceeds the sum of One Thou¬ 
sand Dollars ($1,000.00), and arises out of a judgment in 
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the sum of Four Thousand Dollars ($4,000.00), entered in 
this Court on the 16th day of December, 1938. 

II. 

' That on the 30th day of June, 1936, the above named 
John L. Keesee, met with injuries resulting in his death 
while he was a passenger on a bus then operated by the 
Atlantic Greyhound Lines, Inc. The accident causing said 
injuries took place near Natural Bridge, in the State of 
Virginia. 

III. 

Prior to his death, for a period of about three months, 
the said John L. Keesee was residing in the State of West 
Virginia. 

IV. 

On the 18th day of July, 1936, H. B. Keesee, brother of 
the said John L. Keesee, deceased, was appointed 
2 administrator of his estate, by the County Court of 
Mercer County, West Virginia, in which County the 
decedent was living at the time of his death, and the said 
H. B. Keesee did qualify as administrator as required by 
law and the order of Court. 

V. 

That on the 7 day of August, 1936, the above named de¬ 
fendant, Hannah E. Keesee was appointed by this Court as 
Administratrix of the estate of John L. Keesee, and duly 
qualified as such. 

VI. 

On August 26th, 1936, the said Hannah E. Keesee, Ad¬ 
ministratrix of the estate of John L. Keesee, filed suit in 
this Court against the Atlantic Greyhound Lines, Inc., to 
!recover damages on account of the death of the said John 
L. Keesee occurring under the circumstances hereinbefore 
related, the said suit being known as Law No. 87,943, and 
on April 26th, 1937, the said II. B. Keesee, Administrator 
of the estate of the said John L. Keesee, appointed by the 
West Virginia Court, filed suit against the plaintiff herein, 
: Atlantic Greyhound Corporation, which in substance and 
effect is the same corporation as the Atlantic Greyhound 
Lines, Inc., (by change of name and reorganization ef- 
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i'ectcd after the happening of the accident which resulted 
in John L. Keesee’s death), in which suit it was also sought 
to recover damages resulting from the death of John L. 
Keesee in said accident. 

VII. 

The defendant herein, and her counsel of record, during 
the Summer of 1936, were told of the appointment of the 
said II. B. Keesee, as Administrator of John L. Keesee’s 
estate by the West Virginia Court, and of the H. B. Keesee’s 
intention as administrator to bring suit in West Vir- 
3 ginia to recover damages for the death of the said 
John L. Keesee as aforesaid, and were requested to 
cooperate with the H. B. Keesee in prosecuting such suit; 
that the defendant did nothing to have the Letters of Ad¬ 
ministration issued to the said H. B. Keesee by the West 
Virginia Court revoked; that thereafter counsel for the 
Atlantic Greyhound Corporation caused a notice to be 
served upon the defendant herein notifying her that the 
West Virginia Court had denied his motion to stay pro¬ 
ceedings in the action for wrongful death then pending at 
the suit of II. B. Keesee, and that the said case would go on 
for trial on May 28th, 1937, and after the receipt of said 
notice the said defendant appeared in the Circuit Court of 
Mercer County, West Virginia, and tendered a motion to 
intervene in said case and requested a postponement of the 
trial so that they could take steps to have the Letters of 
Administration issued to the said H. B. Keesee revoked, 
but the Court refused to permit the filing of said motion 
to intervene and to postpone the hearing, although the de¬ 
fendant did not object to the said intervention or postpone¬ 
ment ; that to the action of the said Court in refusing to per¬ 
mit her to intervene and in refusing to postpone the trial, 
the said defendant by her counsel objected and excepted. A 
copy of the notice served upon the defendant is hereto at¬ 
tached as EXHIBIT “A”, and prayed to be read as a part 
hereof. 

VIII. 

That on the 29th day of May, 1937, the jury returned a 
verdict in the suit of II. B. Keesee, Administrator of the 
estate of John L. Keesee against the Atlantic Greyhound 
Corporation in the Circuit Court of Mercer County, West 
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Virginia, awarding to the plaintiff the sum of Five Hun¬ 
dred Dollars ($500.00), which verdict was thereafter set 
aside by the Circuit Court, the Supreme Court of Ap- 

4 peals of West Virginia, reversed the said Circuit 
Court, reinstated the jury's verdict, remanded the 

case to the Circuit Court to enter judgment on the jury's 
verdict, which judgment was duly entered and thereupon 
paid by the defendant. The judgment further provided, 
that as it appeared that the Atlantic Greyhound Corpora¬ 
tion and the Atlantic Greyhound Lines, Inc., were in sub¬ 
stance and effect the same corporation, that the payment 
of the judgment thereon should extinguish and bar all 
claims and causes of action which the plaintiff had against 
either the Atlantic Greyhound Lines, Inc., or Atlantic Grey¬ 
hound Corporation, on account of the accident resulting in 
the death of the said John L. Keesee. 

IX. 

i That when the suit brought by the defendant herein was 
about to be reached for trial in this Court, counsel for the 
defendant in that suit filed a motion to stay the proceedings 
until the disposition of the appeal in the West Virginia 
case by the Supreme Court of Appeals of that State, and 
pointed out that the appeal would be argued and disposed 
of during the following month, but the Motions Judge re¬ 
fused to order the stay. The said motion was renewed be¬ 
fore the trial Judge when the case was called, and was 
again denied, and counsel excepted to the action of the 
Court in denying the motion in each instance. 

X. 

The case of the defendant herein against the Atlantic 
Greyhound Lines, Inc., was tried before Justice Proctor 
and a jury, and the jury returned a verdict for the plaintiff 
in the sum of Four Thousand Dollars ($4,000.00), on the 6 
dav of Mav. 1938. Motion for new trial was dulv filed, as- 
signing as one of the grounds, error on the part of the 
Court in refusing to stay the proceedings. Thereafter, 
before motion for new trial was heard, the Supreme 

5 Court of Appeals reversed the lower Court, the judg¬ 
ment was entered on the verdict in the Circuit Court 

of Mercer County, West Virginia, and the same was paid. 
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These latter developments were made the basis of an “ad¬ 
ditional'’ ground in support of the motion for a new trial 
which was filed of record before the said motion was heard 
and decided. Thereafter the said motion for new trial 
was overruled, and judgment on the verdict was entered on 
the 16th day of December, 1938. 

XI. 

Plaintiff further avers that the defendant and her coun¬ 
sel, remained in the Court room during the trial of the case 
of H. B. Keesee, Administrator of the Estate of John L. 
Keesee, and she was pointed out to the jury as the widow 
of the said John L. Keesee; that although she was not called 
as a witness for the plaintiff, neither she nor her counsel 
asked that she be permitted to testify although she and he 
heard the trial judge state, in disposing of her motion to 
intervene, that the quesion as to who was the rightful bene¬ 
ficiary to receive any damages awarded could be deter¬ 
mined after verdict, and also heard one of the witnesses 
testify that she and her husband had separated from three 
to six months before his death. 

WHEREFORE, plaintiff demands, that defendant be en¬ 
joined during the pendency of this action and permanently 
from taking steps to collect the judgment entered in this 
Court in her favor in Law Xo. 87,943 

ATLANTIC GREYHOUND COR¬ 
PORATION 

By: HENRY I. QUINN 
Attorney 

HENRY I. QUINN 

Attorney for Plaintiff. 

6 District of Columbia, .9.-?; 

Henry I. Quinn, being first duly sworn, deposes and says 
that he is the attorney for the Atlantic Greyhound Corpora¬ 
tion, and has been authorized bv it to sign its name to the 
foregoing Complaint and to verify the same on its behalf, 
and by virtue of said authority he has signed its name to 
tlie said Complaint; that on information and belief he 
avers the facts stated in said Complaint are true. 

HENRY I. QUINN 
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Subscribed and sworn to before me this 27th day of De¬ 
cember, A. D., 1938. 

HELEN R. SASSCER 

(Seal) Notary Public. D. C. 


Filed December 28 1938 
Exhibit "A” 

i In the Circuit Court of Mercer County, West Virginia 


H. B. Keesee. Administrator of the Estate of John 
Keesee. Deceased. Plaintiff 

vs. 

Trespass on the Case. 

Atlantic Greyhound Corporation, a Corporation— 

Defendant. 


To Mrs. John Keesee or Hanna Keesee: 

You are hereby notified that on or about July IS, 1936, 
H. B. Keesee appeared before the County Court of Mercer 
County, West Virginia, and was appointed the Administra¬ 
tor of the estate of your late husband, John Keesee, and 
the said H. B. Keesee qualified and gave bond according to 
law; that thereafter, the said H. B. Keesee, Administrator, 
instituted an action in the Circuit Court of Mercer County, 
West Virginia, against Atlantic Greyhound Corporation to 
recover damages for the death of your husband, John 
Keesee, which occurred near Natural Bridge, Virginia, on 
or about June 30, 1936, when a bus belonging to Atlantic 
Greyhound Corporation overturned and killed the said 
John Keesee. 

You are further notified that the said action of H. B. 
Keesee against Atlantic Greyhound Corporation, pending 
ita the Circuit Court of Mercer County, West Virginia, is 
siet for trial on the 28 day of May, 1937, and the case will 
be tried on that date. 
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YOU arc further notified that the father and mother, 
brothers and sisters of John Keesee will attempt to prove 
at said trial that you abandoned and deserted the said John 
Keesee prior to his death and that on the date of 

8 said death you were living separate and apart from 
him, and that for said reasons you are not entitled to 

share in any recovery which might be had in this case. 

You are further notified that any recovery in this case 
will probably be distributed according to the laws of the 
State of Virginia, and that one of the laws of the State 
of Virginia provides as follows: 

“If a wife wilfully deserts or abandons her husband and 
such desertion or abandonment continues until his death, 
she shall be barred on all interest in his estate as tenant by 
dower, distributee, or otherwise.” 

Virginia Code, Section 5123. 

Therefore, you are hereby notified that you should be 
present in the Circuit Court of Mercer County at Princeton, 
West Virginia, on the 2Sth day of May, 1937, to protect 
your interests in this case. 

ATLANTIC GREYHOUND CORPORATION 

By Counsel. 

SANDERS AND DAY 
Attorneys for Defendant. 

9 Motion for Injunction Pendente Lite 

Filed December 2S 1938 
# # «■ 

Comes now the plaintiff, Atlantic Greyhound Corpora¬ 
tion, a corporation, and moves the Court to enjoin the de¬ 
fendant, Hannah E. Keesee, Administratrix of the estate 
of John L. Keesee, deceased, during the pendency of this 
action from taking any steps to collect the judgment entered 
in this Court in her favor in Law case Number 87,943. 

HENRY I. QUINN 
Attorney for Plaintiff. 
Atlantic Greyhound Corpora¬ 
tion, a Corporation. 
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Hannah E. Keesee, Administratrix 
of the estate of John L. Keesee, Deceased, 

Apt. 201-1445 X Street, X. W. City. 

You are hereby notified that the above motion will be 
called for hearing before the Motions Judge in the District 
Court of the United States for the District of Columbia, 
on Tuesday, the 3rd day of January, A. D., 1939. 

HEXBY I. QUIXX 
Attorney for Plaintiff. 

Marsli al’s Ret u rn 

Served a copy of the within above rule motion notice 
on Within named Hannah E Keesee personally Dec. 28, 
193S. JOHX B. COLPOYS, U. S. Marshal in and for the 
Dist. of Columbia by H. C. Allen, Deputy U. S. Marshal 0. 


10 Motion to Dismiss Complaint 

Filed January 2S 1939 

* • * 

Xow comes the defendant, by her attorney, and moves 
to dismiss plaintiffs complaint on the following grounds: 

1. Plaintiff, as defendant in the case of Keesee Adminis¬ 
tratrix, v. Atlantic Greyhound Lines, Inc., law number, 87,- 
943, in this Court, has filed a notice of appeal from the 
judgment which it seeks to enjoin the collection of by its 
present action. Plaintiff’s proper remedy is by appeal and 
not bv this action. 

2. The matters alleged by plaintiff, on information and 
belief, were alleged, or could have been alleged, as a ground 
for the motion for a new trial filed by Atlantic Grey¬ 
hound Lines, Inc., in law case number 87,943. Defendant 
should not be called upon to relitigate in this action that 
which was decided by Justice Proctor, or could have been 
decided, in overruling said motion for a new trial. 

WHEREFORE, defendant prays that plaintiff's com¬ 
plaint be dismissed. 


SAMUEL BOGORAD 
Att’y for Def f t. 
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11 Final Decree Dismissing Complaint 

Filed May 19 1939 

* * # 

This action having come on to be heard upon the motion 
of the defendant to dismiss the complaint filed herein, and 
said motion having been sustained on February 27, 1939, 
upon consideration thereof, it is this 19th day of May, 1939, 
bv the Court, 

‘ADJUDGED, ORDERED and DECREED, that said 
complaint be and the same is hereby dismissed, with costs 
against the plaintiff. 

JENNINGS BAILEY 

Justice. 


Notice of Appeal 

Filed June 9 1939 

• * # 

Notice is herebv given this 9 dav of June 1939, that 
ATLANTIC GREYHOUND CORPORATION hereby ap¬ 
peals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court entered 
on the 19 day of May, 1939, in favor of Defendant, Han¬ 
nah E. Keesee, Administratrix of the Estate of John L. 
Keesee, Deceased against said ATLANTIC GREYHOUND 
CORPORATION. 

HENRY I. QUINN 
Attorney for Atlantic Grey¬ 
hound Corporation 
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12 Memorandum 

July 5 -1939. 

■ Cost bond on appeal ($250.00) - filed. 


Designation of Record 
Filed July 5 1939 

* * * 

To the Clerk: 

Please prepare Transcript of Record in the above-en¬ 
titled case on appeal to the United States Court of Appeals, 
for the District of Columbia, to include the following: 

1. Complaint and motion for injunction pendente life. 

2. Motion to dismiss complaint. 

3. Final decree dismissing complaint. 

1 4. Memorandum of appeal and notice of appeal. 

5. This designation. 

HENRY I. QUINN 
Attorney for Plaintiff. 

Service of copy of the above designation made this 5 

day of July, A. D., 1939, at last known post office address of 

Attv for Defendant bv 
• * 

HENRY I. QUINN 
Attorney for Plaintiff. 


13 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia , .?$: 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 12, both 
inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 1151, 
Civil Action, wherein Atlantic Greyhound Corporation, a 
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corporation, formerly Atlantic Greyhound Lines, Inc., is 
Plaintiff and Hannah E. Keesee, Administratrix of the es¬ 
tate of John L. Keesee, deceased, is defendant, as the same 
remains upon the files and of record in said Court. 

IX TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 18th day of July, 1939. 

C. E. STEWART, 

(Seal) Clerk . 

Endorsed on Cover: No. 7474. Atlantic Greyhound Cor¬ 
poration &c., Appellant, vs. Hannah E. Keesee, Adminis¬ 
tratrix &c. United States Court of Appeals for the Dis¬ 
trict of Columbia Filed Jul 19 1939 Joseph W. Stewart 
Clerk 
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IN THE 


GSmteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 

April Term, 1939 


No. 7474 

Special Calendar 


Atlantic Greyhound Corporation, a Corporation, 
Formerly Atlantic Greyhound Lines, Inc., 

Appellant, 


v. 


Hannah E. Keesee, Administratrix of the Estate of 
John L. Keesee, Deceased, 

Appellee . 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF THE CASE. 

This is an appeal from a final decree dismissing com¬ 
plaint filed by appellant for an injunction to prevent 
collection of judgment. Hereafter appellant will be 
referred to as plaintiff and appellee as defendant. 

On December 28th, 193S, plaintiff filed its complaint 
to enjoin the collection of a judgment in the sum of 
$4,000.00, entered in the District Court of the United 
States for the District of Columbia, on the 16th day of 
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December, 1938. Said judgment was entered in Law 
Case Xo. 87.943. The complaint alleged that John L. 
Keesee met with injuries resulting in his death on the 
30th day of June, 1936, while he was a passenger on 
a bus owned and operated by the plaintiff; for three 
months prior to his death, John L. Keesee was resid- 
! ing in the State of West Virginia; that on July 18th, 
1936, H. B. Keesee, brother of John L. Keesee, de¬ 
ceased, was appointed administrator of his estate by 
the County Court of Mercer County, West Virginia, 
in which Countv decedent was living at the time of 
death, and the said II. B. Keesee qualified as such 
administrator; that on the 7th day of August, 1936, the 
defendant was appointed as administratrix of the 
estate of the said John L. Keesee, by the District of 
Columbia Court and duly qualified as such. On August 
26th, 1936, the defendant, as administratrix, filed suit 
in the District of Columbia against the plaintiff to 
recover damages for the death of the said John L. 
Keesee, her husband, said suit being known as Number 
87,943; and on April 26th, 1937, the West Virginia 
administrator, II. B. Keesee, filed suit in the West 
Virginia Court against the plaintiff herein to recover 
damages arising from the death of the said John L. 
Keesee; that the defendant and her counsel of record 
in Law case Number 87,943 were told, during the 
Summer of 1936, of the appointment of H. B. Keesee 
as administrator by the West Virginia Court, and of 
his intention to bring suit in West Virginia to recover 
damages for the death of the said John L. Keesee, 
and were requested by the said H. B. Keesee and his 
counsel to cooperate with them in prosecuting such 
suit; that defendant took no steps to have Letters of 
Administration issued to the said H. B. Keesee re- 
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voked, and thereafter counsel for the plaintiff herein, 
caused a notice to be served upon the defendant notify¬ 
ing her that the West Virginia Court had denied a 
motion to stay proceedings in the action pending in 
that Court; that the case would be on for trial on May 
2Stli, 1937; that after the receipt of said notice the 
defendant appeared in the Circuit Court of Mercer 
County, West Virginia, with counsel, tendered a mo¬ 
tion to intervene in said case and requested a post¬ 
ponement of the trial so that she could take steps to 
have Letters of Administration issued to H. B. Keesee 
revoked, but the Court refused to permit the filing of 
said motion and to postpone the hearing, and to that 
action of the Court the defendant herein by her coun¬ 
sel objected and excepted. Attached to the complaint 
was a copy of the notice served upon the defendant 
marked Exhibit “A”. The complaint further alleged 
that on the 29th day of May, 1937, the jury in the 
West Virginia case returned a verdict in favor of the 
West Virginia administrator against the plaintiff here¬ 
in, in the sum of Five Hundred Dollars ($500.00), 
upon which judgment was finally entered and the 
judgment paid; that the judgment provided that as 
the Atlantic Greyhound Corporation and the Atlantic 
Greyhound Lines, Inc., were in substance and effect 
the same Corporation, that the payment of said judg¬ 
ment should extinguish and bar all claims and causes 
of action against either the Atlantic Greyhound Lines 
or Atlantic Greyhound Corporation, on account of the 
accident resulting in the death of the said John L. 
Keesee. The Complaint further alleged that when the 
suit brought by the defendant herein was about to be 
reached in the District Court of the United States 
for the District of Columbia, counsel for the plaintiff 
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i herein sought to stay the proceedings until the dis- 
i position of the appeal in the West Virginia case, 
pointing out that the appeal would be argued and dis¬ 
posed of during the following month, but the Motions 
Judge refused to stay the proceedings. Said motion 
to stav was renewed before the trial Judge, and was 
again denied. The trial proceeded, the jury returned 
a verdict for Four Thousand Dollars ($4,000.00), 
against the plaintiff herein; motion for new trial was 
duly filed, and before said motion was heard the Su¬ 
preme Court of Appeals of West Virginia had ren¬ 
dered its decision, judgment was entered on the verdict 
in the Circuit Court of Mercer County of West Vir¬ 
ginia in favor of H. 13. Keesee, administrator of the 
i estate of John L. Keesee, and the same was paid, which 
developments were made the basis of an “additional” 
ground in support of the motion for new trial, but 
said motion was eventually overruled, and judgment 
on the verdict in the District Court of the United States 
i for the District of Columbia was entered in Law Case 
Xo. 87,943, December 16th, 193S. The complaint also 
, alleged that the defendant herein, and her counsel, 
remained in the Court room during the trial of the 
case of IT. 13. Keesee, administrator of the Estate of 
John L. Keesee, against the plaintiff herein, and she 
was pointed out to the jury as the widow of said John 
i L. Keesee; that she was not called as a witness for 
the plaintiff, neither she nor her counsel asked that 
i she be permitted to testify, although they heard the 
' trial judge state, in disposing of her motion to inter¬ 
vene, that the question as to who was the rightful 
i beneficiary to receive any damages awarded could be 
determined after verdict, and also heard one of the 


m 

D 

witnesses testify that she and her husband had sepa¬ 
rated some three to six months before his death. 

A motion to dismiss the complaint was filed on the 
ground that the proper remedy was by appeal from 
the action of the trial Judge in overruling the motion 
for a new trial, and that the matters alleged in the com¬ 
plaint had been considered by the trial Justice when 
overruling the motion for new trial. Said motion to 
dismiss was sustained, final decree dismissing com¬ 
plaint was signed and entered, and from that action of 
the Court this appeal is taken. 

POINTS. 

The following points are presented by appellant: 

x. The judgment, order or decree of Mercer 
County Court, issuing letters of administration to 
H. B. Keesee.. could not be collaterally impeached. 

2. The appointment of H. B. Keesee as adminis¬ 
trator, by West Virginia Court, being in force and 
effect at the time the suit for damages for the death 
of his decedent was filed and tried he legally rep¬ 
resented any beneficiary entitled to share in the 
recovery. 

3. The cause of action and the real parties in in¬ 
terest in the West Virginia case and in the District 
of Columbia case were the same. 

4. The West Virginia judgment was res judi¬ 
cata, and as it was entered and paid before the 
judgment in the District of Columbia case appel¬ 
lant was entitled to be relieved of the latter. 
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ARGUMENT. 

Point One: The judgment, order or decree of Mercer 
County Court, issuing letters of administration to 
H. B. Keesee, could not be collaterally impeached. 

When a judgment is rendered in a State court of 
competent jurisdiction it is entitled to “full faith and 
credit" in the Federal Courts and should be given by 
said court the same credit, force and effect which it 
would receive in the courts of the State where it was 
rendered. Such a judgment cannot be impeached col¬ 
lateral! v for anv alleged irregularitv or error. Throck- 
morion v. Hickman, 279 Fed. 196. 

This rule applies to the decrees or orders of a State 
Court in probate proceedings, and one complaining of 
a decree of the probate court may only show that it 
acted without jurisdiction. Higgins v. Eaton, 188 Fed. 
93S. 

Furthermore, irregularitv in the rendition of the 

decree on the merits is only an error which does not 

deprive it of “full faith and credit.” In other words, 

until altered bv the Court itself or bv another court on 
• • 

appeal. Throckmorton v. Hickman, 279 Fed. 196. 

Point Two: The appointment of H. B. Keesee as admin¬ 
istrator, by West Virginia court, being in force and 
effect at the time the suit for damages for the death 
of his decedent was filed and tried he legally rep¬ 
resented any beneficiary entitled to share in the 
recovery. 

It has been shown that the Letters of Administration 
issued to the said H. B. Keesee could not be collaterally 
impeached, and that they had not been altered or re¬ 
voked by the Court from which they were issued. They 
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were in full force and effect at the time that he 
filed the suit in West Virginia to recover damages for 
the death of his decedent. So long as his letters re¬ 
mained unrevoked he was entitled to sue to recover 
damages for wrongful death, and the amount of the 
recovery and the beneficiaries who were to share in the 
same would be governed by the Statutes of Virginia, 
where the accident happened. It was his duty, of course, 
to discharge his duties faithfully toward those who 
were legally entitled to share in the recovery. But 
surely, his negligence or misconduct in presenting the 
claim is a matter that rests between him and the bene¬ 
ficiaries designated in the Statute. The defendant in 
the suit should not be punished for his wrongdoing 
any more than a defendant should be punished for 
the neglect, incompetence or misconduct of counsel who 
fails to do his full duty toward his client who happens 
to be the plaintiff. 

As H. B. Keesee as administrator could recover noth¬ 
ing for himself but could only act in his representative 
capacity to recover for those designated in the statute 
as beneficiaries, then the real parties in interest were 
those designated. If it were true that Mrs. Keesee 
had not deserted her husband, then she would be the 
sole beneficiary of any damages recovered for the death 
of her husband. Under those circumstances any ad¬ 
ministrator who filed a suit against this defendant 
would in the eyes of the law represent her as bene¬ 
ficiary. Actually, by his misconduct or neglect, he 
might fail to represent her interest, but this does not 
in law eliminate her as the real party in interest. 
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i Point Three: The cause of action and the real parties 
i in interest in the West Virginia case and in the 
District of Columbia case were the same. 

The cause of action presented in the trial in West 
Virginia and in the trial in the District of Columbia 
were identical, namely, the death of John L. Keesee as 
' the result of the negligent operation of the defendant’s 
bus on the 30th day of June, 1936, near Natural Bridge, 
Virginia. Although the nominal plaintiffs were dif¬ 
ferent, both, in their representative capacity, legally 
represented the beneficiaries entitled to the award by 
reason of the provisions of the Virginia Statute. It 
was not necessary for the administrator appointed in 
West Virginia to join as a party plaintiff, the widow 
of the decedent, for he had the right to maintain an 
action for recovery of the judgment for damages re- 
i suiting in the death of his decedent, without joining any 
of the beneficiaries who might be entitled to the pro- 
i ceeds of the judgment. It is, of course, well recognized 
that a judgment in an action properly brought by one 
in his representative capacity is binding upon the bene¬ 
ficiaries without joining them as parties. Chicago R. I. 
and P. R. C. v. Schendel . 270 U. S. 611, 70 (L. ed.) 757. 

In the case just above cited, the Supreme Court of the 
United States dealt with the effect of a judgment under 
a State Workmen’s Compensation Act in a proceeding 
which was instituted in another State after the com¬ 
mencement of an action to recover damages for death 
under the Federal Employers’ Liability Act, and held 
that the compensation judgment became res judicata 
and should be given full faith and credit by the court 
in which the first action was brought. The action for 
recovery under the Federal Employers’ Liability Act 
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was brought by the administrator for the sole benefit 
of the surviving widow, and thereafter the Railway 
Company brought a proceeding before the Ohio Indus¬ 
trial Co mm issioner in which the widow was made a 
party over her objection. The Ohio proceeding was 
brought upon the theory that the decedent was engaged 
in intrastate commerce and the proceeding to recover 
under the Federal Employers’ Liability Act was 
brought in the District Court upon the theory that he 
was engaged in interstate commerce. The Supreme 
Court said: 

“Hope's death as the result of the negligence of 
the railroad company gave rise to a single cause of 
action, to be enforced directly by the widow, under 
the state law, or in the name of the personal repre¬ 
sentative, for the sole benefit of the widow, under 
the Federal law, depending upon the character of 
the commerce in which the deceased and the com¬ 
pany were engaged at the time of the accident. In 
either case, the controlling question is precisely 
the same, namely, AVas the deceased engaged in 
intrastate or interstate commerce? and the right 
to be enforced is nreeiselv the same, namelv, the 
right of the widow, as sole beneficiary, to be com¬ 
pensated in damages for her loss. The fact that 
the party impleaded, under the state law, was the 
widow, and, under the Federal law, was the per¬ 
sonal representative, does not settle the question of 
identity of parties. That must be determined as 
a matter of substance and not of mere form. The 
essential consideration is that it is the right of the 
widow, and of no one else, which was presented and 
adjudicated in both courts. If a judgment in the 
Minnesota action in favor of the administrator 
had been first rendered, it does not admit of doubt 
that it would have been conclusive against the right 
of the widow to recover under the Iowa compensa- 
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tion law. And it follows, as a necessary corollary, 
that the Iowa judgment, being first, is equally con¬ 
clusive against the administrator in the Minnesota 
action: for if, in legal contemplation, there is iden¬ 
tity of parties in the one situation, there must be 
like identity in the other.” 

In McCarran v. N. Y. C. R. C. (1921), 239 Mass. 64, 
it was held that where a resident of the State of Massa¬ 
chusetts was killed while engaged in interstate com¬ 
merce in the State of New York, and administration 
was taken out in Xew York State by a creditor of the 
decedent who averred that no heirs at law or next of 
kin could be found after diligent search, and he there¬ 
upon, compromised and settled the claim for damages 
for the death of McCarran, such settlement was a bar 
to an action commenced by the administrator of the 
estate of the decedent appointed in Massachusetts on 
the petition of the next of kin of the decedent. 

Point Four: The West Virginia judgment was res 
judicata, and as it was entered and paid before the 
judgment in the District of Columbia case appel¬ 
lant was entitled to be relieved of the latter. 

In the memorandum opinion of the trial Justice in 
disposing of the motion for new trial, Law case Num¬ 
ber 87,943 (District Court of the United States for the 
District of Columbia), he stated as follows: 

“The defendant now contends that the judgment 
finally entered in West Virginia would be res ad- 
judicata if pleaded in this case, and accordingly 
seeks a new trial in order that he may so plead. 
If upon these undisputed facts such a plea would 
as matter of law be good, it would be a manifest 
denial of justice to refuse appropriate action to 
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meet the peculiar circumstances developing in the 
West Virginia case after verdict in the District of 
Columbia case. ,, 

We respectfully urge that in the light of the record 
in that case, and the allegations of the complaint in this 
case, it is a “denial of justice” to refuse relief to the 
plaintiff herein and to require it to pay twice for the 
same cause of action. It would seem that it is just as 
important to protect a defendant when it has done 
everything in its power by taking appropriate legal 
steps to prevent the situation which has developed with 
reference to these two cases. It petitioned the West 
Virginia Court to stay proceedings there until the case 
here had been tried, and when its petition was denied 
it immediatelv notified the defendant herein of the 
developments in West Virginia so that she could take 
appropriate steps to protect her interests. She ap¬ 
peared in the West Virginia Court, made a motion to 
intervene and stay the proceedings, but when that was 
denied she remained in the Court room during the trial 
and made no request of the Court that she be permitted 
to testify. She did not prosecute an appeal from the 
action of the Court in refusing to permit her to inter¬ 
vene, nor did she apply to the County Court which had 
issued the Letters of Administration to her brother-in- 
law to revoke the same. In the complaint herein there 
is an additional fact alleged, which was not before the 
trial Justice when he considered the motion for a new 
trial in the District of Columbia case, namely, knowl¬ 
edge on the part of the defendant and her counsel of 
record, during the Summer of 1936, that the West Vir¬ 
ginia Court had appointed H. B. Keesee as adminis¬ 
trator of her husband’s estate, and that H. B. Keesee 
intended to bring suit as such administrator in West 
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Virginia to recover damages for tlie death of her hus¬ 
band, and, notwithstanding this knowledge she took no 
action looking to the revocation of the Letters of Ad¬ 
ministration issued to said brother-in-law. 

When the case here was about to be called for trial 
there was no final judgment in the West Virginia case 
which the defendant could have pleaded as res judicata, 
but as the appeal in the West Virginia case was soon to 
be heard defendant applied to the Court below to have 
proceedings stayed until the Appellate Court had acted. 
Its motion was denied by the Motions’ Judge and by the 
trial Judge, although the latter gave his assurances 
that “in event of a verdict against defendant oppor¬ 
tunity would be given to protect its interests as they 
might be affected by the outcome of the appeal in West 
Virginia.*’ The Supreme Court of Appeals of West 
Virginia having acted and the Circuit Court in West 
Virginia having entered judgment in accordance with 
its mandate, and said judgment having been paid be¬ 
fore the judgment in the case here, justice required that 
a new trial should have been granted in order to give 
the defendant an opportunity to file a plea of res judi¬ 
cata. To hold otherwise is to permit the collateral im¬ 
peachment of the decree of the County Court in West 
Virginia which issued the Letters of Administration to 
H. B. Keesee, to penalize this defendant for his mis¬ 
representations in securing said letters, and to punish 
it because he did not prove all that he might have 
proved concerning the damages and the beneficiaries 
who were to share the verdict of the jury. 

The error of the trial Justice in construing the effect 
of the AVest Virginia judgment and its payment, and 
his refusal to grant the motion for a new trial, are 
fully presented in the case of Atlantic Greyhound Lines, 
Inc., v. Hannah E. Keesee, as administratrix of the es- 
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state of John L. Keesee, deceased, now pending in this 
Court in Case Number 7343, January Term, 1939. The 
complaint for injunction was filed, and the appeal from 
the action of the lower Court in dismissing said com¬ 
plaint is here pressed, out of abundance of caution, be¬ 
cause of the general rule that no appeal lies from the 
action of the trial Justice on a motion for new trial. 
The briefs and records in both cases should be con¬ 
sidered together. 


CONCLUSION. 

It is respectfully submitted that the allegations of 
the complaint, which must be taken as true on a motion 
to dismiss said complaint, clearly establish a right to 
the relief prayed, and the Court below erred in dismiss¬ 
ing said complaint. 

Respectfully submitted, 

Henry I. Quinn, 
Attorney for Appellant, 
637 Woodward Building, 
733 15th St., N. W., City. 
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formerly Atlantic Greyhound Lines, Inc., 
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v. 

Hannah E. Keesee, Administratrix of the Estate of 
John L. Keesee, Deceased, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF THE CASE. 

Appellant sued to enjoin the collection of a judgment 
obtained by appellee, that judgment having been ap¬ 
pealed from to this Court in Appeal No. 7343, which 
appeal is now pending in this Court. Appellee herein 
moved to dismiss appellant's complaint for an injunc¬ 
tion (R. 8) and said complaint was dismissed on May 
19, 1939 (R. 9). As an additional ground for dismis¬ 
sal, the Motions Justice stated that appellant’s suit 
could not take the place of a supersedeas. 

Appellant filed a notice of appeal on June 9, 1939 
(R. 9), that day being the 21st day after the entry of 
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the final decree dismissing appellant's complaint. Ap¬ 
pellee moved, in this Court, to dismiss the appeal in this 
ease and in Appeal Xo. 7343, the common ground in 
both motions to dismiss being the failure to file a no¬ 
tice of appeal within 20 days from the entry of the 
judgment or decree complained of. The motions were 
denied by the Court and appellee filed a petition for re¬ 
consideration of the denial of said motions. At the 
present writing the said petitions have not been acted 
upon by the Court. 


ARGUMENT. 

APPELLANTS NOTICE OF APPEAL WAS NOT FILED 
WITHIN THE TIME PRESCRIBED. 

Rule 10 of this Court provides that a notice of appeal 
must be filed within 20 days. Rule 33 of this Court pro¬ 
vides that in computing time, Sundays and holidays are 
excluded. However, Rule 6(a) of the Federal Rules of 
Civil Procedure provides that in the computation of 
time, Sundays and holidays are included if the period of 
time exceeds 7 days. It is respectfully submitted that 
the said Rule 6(a) changes Rule 33 of this Court. In 
the recent case of Jordan v. Palo Verde Irrigation Dis¬ 
trict, 105 F. (2) 601, 603 (C. C. A. 9), the Court said 
(p. 603): 

“The fact, if it be a fact, that the rule of computa¬ 
tion prescribed in Rule 6(a) differs from that for¬ 
merly used in the Federal courts is immaterial. The 
former rule was itself a court-made rule. Congress 
never prescribed it. It was at most a mere rule of 
procedure, which the Supreme Court was empow- 
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ered to change. The suggestion that, in doing so 
the Supreme Court exceeded its powers cannot l>e 
entertained.*' 

It follows, therefore, that Rule 33 of this Court, a 
court-made rule, has been changed by Rule 6ia) of the 
Federal Rules of Civil Procedure, under the power 
granted to the Supreme Court by the Act of June 10. 
1034, c. 651, 48 Stat. 1064; Sec. 723c, Title 28, U. S. C. 

Since the notice of appeal was not filed in the Court 
below until the 21st day after the entry of the final 
decree dismissing appellant’s complaint, it was ineffec¬ 
tive, as not complying with Rule 10 of this Court. The 
Court's attention is also invited to Rule 6(b) of the 
Federal Rules of Civil Procedure, which provides that 
the period for taking an appeal may not be extended 
after such period has expired. 

APPELLEE SHOULD NOT BE CALLED UPON TO 
RELITIGATE THAT WHICH HAS BEEN DECIDED. 

Substantially all of the allegations in appellant’s com¬ 
plaint (R. 1 through 7) were before the trial Court 
when it denied the motion for a new trial. Appellant's 
complaint, paragraph 10 thereof (R. 4, 5), states that 
said motion for a new trial was overruled. The rule 
of law is that where a motion for a new trial has been 
made and refused in the trial court, it cannot be suc¬ 
cessfully renewed in the form of a bill in equity in a 
chancery court on the same grounds. Folsom v. Bal¬ 
lard, 70 Fed. 12, 14 (C. C. A. S). To the same effect 
is Hendrickson v. Bradley, 85 Fed. 50S, 515, 516 (C. C. 
A. 8). In American Bakeries v. Vining, SO F. (2) 932 
(C. C. A. 5), the Court said: 
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‘“The District Judge in a careful opinion held that 
the very matters in substance now put forward had 
been tried and adversely decided in the state courts 
and were not open to retrial on this bill. 13 F. 
Supp. 323. With this conclusion we agree.'* 

and the Court went on to say (p. 933) : 

“the bill shows that the complainant, so far from 
being remediless elsewhere, had a remedy in the 
state courts, where a new trial could have been 
granted, that it was availed of and was denied upon 
the merits.-’ 

In U. S. v. Throckmorton , 25 L. ed. 93, 98 U. S. 61, 65, 
the theme of the decision is that it is in the interest of 
i the public that litigation should come to an end. The 
Court said (p. 65) : 

“If the court has been mistaken in the law, there 

is a remedy by writ of error. If the jury has been 

mistaken in the facts the remedv is bv a motion for 

* «. 

i a new trial. If there has been evidence discovered 
since the trial, a motion for a new trial will give 
appropriate relief. But all these are parts of the 
same proceeding, relief is given in the same suit, 
and the party is not vexed by another suit for the 
same matter.” 

This Court has quoted from U. S. v. Throckmorton 
(supra) in Fidelity Storage Co. v. Urice, 56 App. D. C. 
202, 203; 12 F. (2) 143: ' 

“The doctrine is equally well settled that the court 
will not set aside a judgment because it was found¬ 
ed on a fraudulent instrument, or perjured evidence, 



5 


or for any other matter which was actually pre¬ 
sented and considered in the judgment assailed.” 

On page 11 of appellant's brief, it is said that an addi¬ 
tional fact is alleged in the complaint which was not 
before the trial Justice when he considered the motion 
for a new trial. Xo reason is given in the complaint 
for the failure to bring the alleged additional fact be¬ 
fore the trial Justice when he considered the motion for 
a new trial. Such failure is fatal to appellant's com¬ 
plaint since it has not pleaded a legal excuse for its 
dereliction. In Cragin v. Lovell, 109 U. S. 194, 19S; 3 
S. Ct. 132; 27 L. ed. 903, the Court said: 

“It is quite clear that the bill in equity was rightly 
dismissed, because it contains no allegation that 
Cragin did not know, before the judgment against 
him in the suit at law, that the plaintiff in that suit 
alleged he was a citizen of Louisiana. If he did 
then know it, he should have appeared and pleaded 
in abatement, and equity will not relieve him from 
the consequence of his own negligence.” 

To the same effect is Riverside Oil d Refining Co. v. 
Dudley . ct al ., 33 F. (2) 749, 752 (C. C. A. 8) : 

‘‘the bill of complaint must contain all essential 
allegations and one such necessary allegation is 
want of knowledge in time for the matter to be 
available in the state court.” 

A court of equity does not interfere with judgments 
at law merely because the defendant in the law action 
neglected to assert a defense. Pickford v. Talbott, 225 
U. S. 651, 658; 32 S. Ct. 687; 56 L. ed. 1240. 
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CONCLUSION. 

In view of all of the foregoing, it is submitted that: 

1. The notice of appeal was not filed in time. 

2. The complaint shows on its face that the subject 
matter thereof was presented, or could have been pre¬ 
sented, to the trial Justice before he denied the motion 
for a new trial. 


Respectfully submitted, 

Samuel Bogorad, 
Attorney for Appellee , 

600 F Street, N. W., 
Washington, D. C. 
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